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Abstract

The Islamic law (figh) concerns all aspects of gelus, social and
economics life. Besides religious observances @badhis legal law
seeks to regulate the institutions of family, magd, inheritance,
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tenure system. The problem of land tenure system kamd

development has been discussed copiously in tHg &gh literary

sources. This article tries to analyze one of thetiacts of agriculture
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| ntroduction.

The land tenure system and land development methtstm are considered
as one of the many ways to increase food supplyf@wd production for the benefit
of Muslim society at large. Yet, the accurate impdmtation of this method and
contract will ensure positive effects to the soaabpect in the peasant-landlord
relationship as well as in the economic side byaasinghalal source of earning to
the Muslim community through the land development agriculture attempts. Islam
has mandated methods for the working of land ireotd ensure that land is fully
used rather than remains idle or uncultivated. #shsthere are number of questions
need to be solved such as what is the precise shethoontract that should be used
by Muslim in order to develop their land and whia the opportunities given to them
by the Islamic banks in order for them to pursueirttagro projects? All these
qguestions will be analyzed and answered in thiglarbased on views given by
Muslim jurists andigh scholars from the perspective of Islamic Commédena as

well as data and information given by officers elested Islamic Banks in Malaysia.

1. Contracts of al-Muzara’ah.

1.1 Definition.

Al-Muzara’ah (partnership in agriculture) literally means plagt of

something, from the root word of&dra’a’!. From thefigh terminology,al-Muzara’ah

! |bn Manzur. 2003Lisan al-‘Arah Riyad: Dar Alim al-Kutub, Vol.5, p.3.



refers to an agricultural compact between land gasss and cultivatér This contract
also means cede of land and seed to the cultivetde produce of the orchard is

divided for both parties in the contract (landlart cultivators.

Yet, ‘ulama from Maliki school of Islamic law definel-Muzara’ah as
contract of sharing in agricultdtemam al-Shafi'i defines this contract as a conipac
between landlord others in planting and taking cafrerop, whereby the landlord
provides the seeds and the fruit produce will hédeid between them at agreed ratio
Moreover, jurists from Hanbali school ref@rMuzara’ahas a contract of submitting

land to the cultivator and both parties are invdlirethe plantation projett

According to Majallah al-Ahkam al-‘Adliyyah contract of al-Muzara’ah
refers to a kind of partnership, where the land e®fnom one, and the work from the

other,i.e. a partnership to cultivate, and divide the cfops

Some of thdugahahave name@l-Muzara’ah asal-Mukhabarah(loosening

soil) oral-Muhagalah Resident of Irag has named ita<Qard". In addition,'ulama

2 Al-Kasani. 1974Bada’i’ al-Sana’i’.Beirut: Dar al-Kitab al-‘Arabi, Vol.6, p.175; IbAbidin. 1979.
Hashiyah Radd al-MuhtaBeirut: Dar al-Fikr, Vol.5, p.193; ‘Abd al-RahmatJaziri. n.dKitab al-
Figh ‘ala al-Madhahib al-Arba’ahRiyad: Dar al-Irshad, Vol.3, p.2.

% Ibn Qudamah. 1972I-Mughni. Beirut: Dar al-Kitab al-‘Arabi, Vol.5, p.581; Abal-Naja al-Hajjawi.
1999. al-lgna’ litalib al-Intifa’. Riyad: Dar Alim al-Kutub, p.475; Charles Hamiltoh982. The
Hedaya Lahore: Premier Book House, p.579.

* Ibn Juzayy. 1976al-Qawanin al-FighiyyahBeirut: Dar al-Qalam, p.280; ‘Abd al-Rahman atida
op.cit, Vol.3, p.3.

® Mustafa al-Khinret.al. 1992. al-Figh al-Manhaji ‘ala Madhhab al-Inmaal-Shafi'i Damshiq;: Dar al-
Qalam, Vol.3, p.33; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.4; Imran Umrani. 200&l-Bayan fi
Figh al-Imam al-Shafi’i Beirut: Dar al-Kutub al-‘limiyyah, Vol.7, p.241.

® Ibn Qudamahop.cit, Vol.5, p.382; al-Buhuti. 200Kashaf al-Qina’ Riyad: Dar Alim al-Kutub,
Vol.3, p.523; ‘Abd al-Rahman al-Jazigp.cit, Vol.3, p.3.

" The Mejelle. 2001C.R.Tyser, B.A.L., trans., Kuala Lumpur: The OtReess, Article: 1431, p.237.
8 Ibn Abidin. op.cit, Vol.6, p.274; Ibn Qudamalop.cit, Vol.5, p.583; Wahbah al-Zuhaili. 2004l-
Figh al-Islami wa Adilatuh Damshiq: Dar al-Fikr, Vol.6, p.4684. According tbe fugaha, al-
Mukhabarahor Khybr and al-Muhagalahor Haqgl were the pre-Islamic forms of customary tenure,
which generally constituted a system of precari@umsiholdings. Thdugaha differ as to theactual



from Shafi'i school have differentiated between teem of al-Muzara’ah and al-
Mukhabarah The wordal-Muzara’ah means sharing project between landlord and
cultivator whilst seeds are provided by the landldComparativelyal-Mukhabarah

means sharing of agriculture project while seedspanvided by the cultivatar

1.2 The Legality ofl-Muzara’ahContract.

Most of the‘ulama permit the contract odl-Muzara’ah®. Nonetheless, Abu
Hanifah of the opinion that this type of contraxtrivalid. In other words, the contract
of al-Muzara’ah with distribution ratio of 30 to 70 or 25 to 75 umlawfuf’. This
view is justified by ahadith narrated by Jabir Bin ‘Abd Allah. Prophet Muhammad

(s.a.w) said?

“Prophet Muhammad (s.a.w.) had forbidden al-Muhadml al-

Muzabanah and al-Mukhabarah”.

meaning of these terms and the nature of tenancysfanvolved. The ternal-Muhagalahis used in
two different senses. It denotes a deal involvigagsk of land against corn or buying of a crop istill
growth when grain is in the ear, in exchange ofic&ee Ziaul Haque. 197lfandlord and Peasant in
Early Islam Pakistan: Islamic Research Institute, pp.14-15.

° Mustafa al-Khinret.al. op.cit, Vol.3, p.33; al-Sharbini al-Khatib. 1958lughni al-Muhtaj Qahirah:
Matba’ah Mustafa al-Babi al-Halabi. VVol.2, p.328Shawkani. 2003Nayl al-Awtar Riyad: Dar Alim
al-Kutub, Vol.3, p.9. Besides, the forbidden tydeabMukhabarahis that the contract stipulates the
landlord to cultivate together with the cultivatdee lbn Taymiyyah. n.dMajmu’ al-Fatawa
Maghribi: Maktabah al-Ma’arif, Vol.30, p.116.

9 1bn Qudamahop.cit, Vol.5, p.581; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.2; Abu Yusufop.cit,
p.96; al-Shawkaniop.cit, Vol.3, p.9. The legality of the contract afMuzara’ah was approved by
Umar ¢.a.), Ali (r.a.), Ibn Abas, Ibn Mas'ud and Sa’ad Bin Malik. Seasdn Ayub. 2006Figh al-
Mu’amalat al-Maliyyah fi al-IslamQahirah: Dar al-Salam, p.262.

1 See for instance ‘Abd al-Rahman al-Jazip.cit, Vol.3, p.2; Charles Hamiltorop.cit, p.579;
Hasan Ayubop.cit, p.262.

12 sahih al-Bukhari 1999. “Kitab al-Musagat”, Hadith No: 2381, p.3&&xhih Muslim 1999. “Kitab
al-Buyu’, Hadith No: 3908, p.681.



The termal-Mukhabarahhere, which in the dialect of Madinah has the same
significant asal-Muzara’ah®. Nevertheless, Imam Shafi'i has permitted thisticmt
as an outcome of management effort and this typeootract is truly needed.
Therefore, the sharing of crop along with managdneéfort and relevant jobs is

regarded as valtd

The strongest view in this school has stipulatedt tthe contract ofl-
Muzara’ahshould not be separated between two contract$rémdrof cultivation and
contract of management) and, the management effarst always leads the
cultivation effort. Besides, jurists from Shafi'cleol do not permial-Muzara’ah
contract when the seeds are provided by the ctitiveince there was nghari’ah
proof on it°. According to Hanbali school, the contracebMuzara’ahis valid when
the seeds are provided by the owner or the cuttiv@8ut, if the seeds are provided by

the cultivator, the legality of this contract is aumore validate.

Yet, Abu Hanifah and Shafi'i have forbidden thentract of al-Muzara’ah
when seeds are provided by the cultivator based lwadith of Prophet Muhammad

(s.a.w) narrated by Jabir Bin ‘Abd Alldh He 6.a.w) said to the effedt:

13 1bn Abidin. op.cit, Vol.6, p.274; Ibn Qudamatwp.cit, Vol.5, p.583; Wahbah al-Zuhailap.cit,

Vol.6, p.4684; Charles Hamiltoop.cit, p.579.

4 |Imam al-Shafi'i. 1961al-Umm Qahirah: Maktabah al-Kuliyyat al-Azhariyyat, V&|.pp.12-13;
Mustafa al-Khinret.al., op.cit, Vol.3, p.33.

15 Al-Sharbini al-Khatib.op.cit, Vol.2, p.324; al-Shiraziop.cit, Vol.1, p.349; Hasan Ayulop.cit,

p.263. Al-Shafi'i of the view that when the seeds provided by the landlord, the contract is calied
Muzara’ah Conversely, when the seeds are provided by thigvator, the contract is calledl-

Mukhabarah See ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.4.

18 |bn Taymiyyahop.cit, Vol.30, pp.103-104.

17 Al-Kasani.op.cit, Vol.6, p.175; Imam al-Shafi'op.cit, Vol.4, p.13; Imran ‘Umraniop.cit, Vol.7,

p.242. They forbid this kind of contract because éixistenceof element of uncertaintygbarar) and
ignorance &l-Jahalal). See al-Shawkanap.cit, Vol.3, p.11.

18 sahih al-Bukhari. op.cit “Kitab al-Harth wa al-Muzara’ah”, Hadith No: 284p.376;Sahih Muslim
op.cit, “Kitab al-Buyu™, Hadith No: 3915, p.672.



“Prophet Muhammad (s.a.w.) has forbidden rerftalsharecropping”.

Now that the remuneration for the sharing doesexait when the contract is
agreed or the rate of produce is unknown thenaif produce nothing. In short, every
matter that is unclear and unknown automaticalli vévoke the contract oél-

Muzara’ah®.

Concerning of dealingMu’amalah) between Prophet Muhammaglg.w) and
the resident of Khaybar, the compact is regardeidhasaj al-Mugasamaf? such as
one third or one forth of the land produce is ddddetween both parties based on the

friendship agreement, whereby this kind of contiagtermissibl&"

1.3 The Essence af-Muzara’ahContract.

According to jurists from Hanafi school of Islamew, the essence for the
contract ofal-Muzara’ahis proposall{ab) and acceptanc&®g@bul)?’. Landlord offers
to the cultivator by saying “I submit this land f@u for sharing project”. The
cultivator replies by saying “I accept your propdsa “I like with your offer” or any
other words that show an acceptance for the compéoen these two essences exist,

the contract is effectivé

19«Abd al-Rahman al-Jazirop.cit, Vol.3, p.4; Charles Hamiltomp.cit, p.579.

20 Al-Kharaj can be divided by two kinds. Firstly, working distition tax Kharaj al-Wazifaf) namely
the tax distribution is based on the broadnessd.| Secondly, produce distribution tashéraj al-
Mugasamahwhereby the tax distribution is based upon crosluce like 50 to 50. See for instance,
al-Mawardi. 1973.al-Ahkam al-Sultaniyyah wa al-Wilayah al-Diniyyaklisr: Mustafa al-Babi al-
Halabi, pp.161-171.

21 Wahbah al-Zuhailiop.cit, Vol.6, p.4683. See also Ibn Hajar al-‘Asqalab®56. Fath al-Bari.
Riyad: Maktabah al-Riyad al-Hadithah, Vol.5, p.14.

2 The Mejelle. op.cit Article: 1432, p.237.

% Al-Kasani.op.cit, Vol.6, p.176; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.5.



Similarly, if the owner of the land, says to therker,i.e., to the cultivator, I
have given you this land by way aF-Muzara’ahon the terms that you take such a
share of the crops,” and the cultivator says “lehaecepted” or “I have taken the
land” or if he says something evidencing his assamthe cultivator says to the owner
of land “I will work by way of al-Muzara’ah in your land”, and he assents, the

contract ofal-Muzara’ahis a concluded contraét

According to this school, contract aFMuzara’ahis a form of contract that
begins with hiring contract and ends with partngrsim the case when the seeds are
provided by the cultivator hence, the benefit via# returned to the land and the
landlord will pay for theKharaj. Conversely, if seeds are provided by the landlord

the benefit will be returned to the cultivator arwill pay for thekharaj*.

Yet, ‘ulamafrom Hanbali school view that the contractabfMuzara’ahdoes
not requires any acceptance in the form of wordresgon but it is enough by the
starting of relevant work by the cultivator as imetcase of representatival-(
Wakalal) contract and, it is valid with the word expressiof hiring contract.
Besides, this school also pointed out that theraghbfal-Muzara’ahis not a binding

contract as similar to other type of partnershiptcact®.

In addition, scholars from Maliki school &@fjh view that the contract ddl-
Muzara’ahis a binding contract in terms of seeds availgbdind other matters that

related to the cultivation efforts such as seedind planting tree for crops which are

% The Mejelle. op.cit Article: 1432, p.237.

% Al-Kasani.op.cit, Vol.6, p.176; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.5.

% Al-Buhuti. op.cit, Vol.3, p.528; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.15; Ibn Taymiyyah.
op.cit, Vol.30, p.111.



not using seeds for growing like onion. The stratgeew among theéulama of
Maliki pointed out that all kinds of partnershipnt@acts with respect of property are

bound with the contents of the contfdct

1.4 Conditions foal-Muzara’ahContract.

Abu Yusuf and Muhammad from Hanafi school of Iskarjurisprudence

stipulate condition foal-Muzara’ahcontract as follows:

) Condition for Parties in the Contract.

There are two general conditions for both partireghe contract. Firstly,
person who signs the contract should have soundl.ntience, contract made by
insane or child are regarded as nullify becausestite of sound mind is a stipulation
for managing property. Nevertheless, the age oepyhs not a condition for this
kind of contract therefore, a child who gets pesmis from his parent or guardian is

allowed to participate in this type of contfict

Secondly, the person who signs the contract isamotapostate Murtad).
However, this view is solely given by Abu Hanifalmeveby most of the jurists from

Hanafi school permit the participation of apostatéhe contract oél-Muzara'atf®.

27 Al-Dardir. op.cit, Vol.3, p.492. Besides, some of the Maliki’s jisi®pine that the contract af-
Muzara’ahis not a binding contract by the word of expressidee ‘Abd al-Rahman al-Jaziop.cit,
Vol.3, p.11.

28 Al-Kasani.op.cit, Vol.6, p.176; Ibn Abidinop.cit, Vol.6, p.282; ‘Abd al-Rahman al-Jazidp.cit,
Vol.3, p.5; Charles Hamiltorap.cit, p.579;The Mejelle. op.cit Article: 1433, p.237.

29 Al-Kasani.op.cit, Vol.6, p.177; Ibn al-Hummanop.cit, Vol.8, pp.34-35.



i) Condition for Crop.

The type of crop is well known by both partiescgirdifferent kind of crop
needs different way of treatment and cultivatioplestlt should specify by whom the
seed is to be supplied in the contract in ordet tiiea ground of the compact may be
known. In other words, in order that it may be kmowhether it is founded on the use

of the labor, or on the use of land, and that no@of dispute may remafh

Nevertheless, based on juristic prefereraedtihsar), the determination of
crop is not a condition because it is based uperskills of the cultivator. Thus, the

most important condition for the type of crop iattthe crop is able to be cultivatéd

lif) Condition for Crop Produce.

Firstly, type of crop produce should be clarifiedthe contract since the
incoherent of the type of crop will nullify thel-Muzara’ah contract. Secondly, the
crop produce should be shared between both pamntibss contract. If one party only
gets the entire crop produce so, the contractbelinvalidated. Thirdly, the rate of
crop distribution should be cleared such as 5@Mtorx0 to 40 or 75 to 25 because in
the absence of this ratio will cause an argumenbdii parties in the contract later

on*2,

%0 Charles Hamiltonop.cit.,p.579; Ibn al-Hummanop.cit, Vol.8, pp.34-35.

31 |bn Abidin. op.cit, Vol.6, p.280; al-Kasanbp.cit, Vol.6, p.177; Charles Hamiltowop.cit, p.579;
The Mejelle. op.cif Article: 1434, p.237; Ibn al-Hummamp.cit, Vol.8, p.35.

32 Abd al-Rahman al-Jazirop.cit, Vol.3, pp.5-6; al-Kasanbp.cit, Vol.6, p.178; Charles Hamilton.
op.cit, p.579;The Mejelle. op.cit Article: 1435, p.237.



Fourthly, the calculation for the crop producewdtddoe included for the entire
project. In the case when one party stipulatesassanditions in the contract such as
calculating the produce in terms of seeds with ifjgaoeasurement, this contract will
also be nullified because there is a tendency teatseeds will not producing as

planed and hopé&d

Similarly, the contract is invalid when the cropguce is given on rotation
basis because there is likelihood that differertatron will give different crop
produce then, the crop distribution will not be algwhereby there is a possibility that

one party will receive his portion much lower thtae other on¥.

iv) Condition for Land.

Conditions for the land uses in the contrachlefluzara’ahare:

a) The land should be suitable for the plantation psep
whereby the cultivation on salty and swampy lane ot
permitted because in this contract, the crop preduc
becomes the remuneration for one party in the aohtand
the remuneration cannot be given to him if the ne¢

producing anything.

% |bn Abidin, op.cit, Vol.6, pp.280-283; al-Kasanap.cit, Vol.6, p.178; lbn al-Hummanop.cit,
Vol.8, pp.34-35.

** Ibid.

% ‘Abd al-Rahman al-Jaziriop.cit, Vol.3, p.6; Ibn Abidin.op.cit, Vol.6, pp.279-280; al-Kasani.
op.cit, Vol.6, p.178; Ibn al-Hummanep.cit, Vol.8, pp.34-35.



b) The land should be well known. In the case whenahé is
not known in terms of its location, broadness amaddion,
the contract is regarded as invalid because it caage of

misunderstandind.

C) The land should be fully submitted to the cultivefr the
plantation purpose. If the landlord stipulates at saf
interference in the agriculture jobs, the contrbetomes

invalid®’.

v) Condition in the Content of the Contract.

It is stipulated that the content of the contradbased on the normal practices
by the society. In other words, the content ofd¢betract must clarify who is going to
provide the seed this kind of contract is almoshd& hiring land contract. If both
parties are shared in providing seed or in cultidptthe contract is invalid since this

contract is no longaal-Muzara’ahcontract®,

vi) Condition for Agriculture Tools.

36 [|hi
Ibid.
37 |bid., Cf Charles Hamiltonop.cit, pp.579-580.
3 ‘Abd al-Rahman al-Jaziriop.cit, Vol.3, pp.5-9; al-Kasaniop.cit, Vol.6, pp.178-179; Ibn al-
Hummam.op.cit, Vol.8, pp.34-35.



The agriculture tools should be stated clearlyhia tontract either by using
animal or machine and these tools couldn’t be themurpose of the contract. If so,

the contract will nullify®.

vii) Condition for Agriculture Period.

The period of the contract should be obvious. Térogd should be understood
and agreed by both parties in the contract. Yetpgriod must be reasonable for the
cultivator to carry out his duty. Nonetheless, #i®ngest opinion in Hanafi school
permits in making contract without specifying thexipd and it is considered effective

starting from the first time the job is ddfie

Meanwhile, according to jurists from Maliki schaufl figh, the conditions for

al-Muzara’ahcontract are as below:

i) The partnership in this contract does not ineolith the renting of land
contract in order to avoid any payment for seedharge. Landlord and cultivator
have to provide the seed together. If the seedasiged by only one party in this

contract and another party provides land, the echts nullified.

i) Distribution of crop produce should be equakémms of cost and produce.

In other words, the rate of rental is similar te fbbs done by the cultivator and crop

3 ‘Abd al-Rahman al-Jaziriop.cit, Vol.3, p.7; al-Kasaniop.cit, Vol.6, p.180; Ibn Abidinop.cit,

Vol.6, p.278; Ibn al-Hummanap.cit, Vol.8, pp.34-35.

% lbn Abidin. op.cit, Vol.6, p.282; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.7; al-Kasaniop.cit,

Vol.6, p.180.

1 Al-Dardir. op.cit, Vol.3, p.372; Ibn Juzayyp.cit, p.280; ‘Abd al-Rahman al-Jazidp.cit, Vol.3,

p.11; Malik Bin Anas. 1991al-Muwatta.Aisha Abdurrahman Bewley. trans. Scotland: MadiRadss
Inverness, p.288.



produce is divided equally namely 50 to 50. Newadhs, any party is permitted to

donate a portion of his profit to other party aftee partnership is ov&r

iii) Both parties are required to provide seedhna same type and sum such as
wheat, barley and nut. In the case when one paudyiges seeds that are lower

quality than the other one, this contract will ifyf.

In addition, jurists from Shafi’i school of Islamiaw do not impose any
condition in this contract as they place it in #leMusagatcontract. The distribution
of crop produce is not necessarily 50 to 50, it msp be divided as 75 to 25 or 60 to
40 or etc. The jurists of the opinion that as ostract is a work contract related to

the land therefore, the seed should be providetidjandlord*.

Furthermore, scholars from Hanbali school permié tbontract of al-
Muzara’ahwith the distribution of crop produce in any porti They do not stipulate
that the distribution of crop produce be limitedatdly 50 to 50 ratios. Additionally,

they impose three extra conditions &Muzara’ahcontract as follows:

)] The seed must inevitably be provided by the lartdI8till, there is a
room for the cultivator to provide the seed in sameumstances. In
other words, the seeds may be provided by the ovamethe

cultivator. In this kind of contract, the seeds ao¢ necessarily be

2 Malik Bin Anas. 19910p.cit, p.289; ‘Abd al-Rahman al-Jazidp.cit, Vol.3, p.11.

43‘Abd al-Rahman al-Jazirbp.cit, Vol.3, p.12.

* Imam al-Shafi'i.op.cit, Vol.4, pp.12-13; al-Sharbini al-Khatibp.cit, Vol.2, pp.323-325; Mustafa
al-Khinnet.al. op.cit, Vol.3, p.34; ‘Abd al-Rahman al-Jaziop.cit, Vol.3, p.16.

“5 |bn Qudamahop.cit, Vol.5, pp.382-388; al-Buhutap.cit, Vol.3, p.533; ‘Abd al-Rahman al-Jaziri.
op.cit, Vol.3, p.15.



provided by the owner since there are jurists wiew\that the seeds
must be provided by the owner as they use analgiggg uponal-
Mudarabahcontract namely only one party provides the wankl a
another party provides property. This kind of agslovith regards
of al-Muzara’ah contract is voidfésid) because the property in the
al-Mudarabahcontract will be returned to the own&ahib al-Ma)
and the profit will be divided to the both parti€onversely, the
seeds in the contract @f-Muzara’ah will not be returned to the

owner as the seeds will be disappe&ted

i) The rate of distribution should be determined atyess possible

such as 50 to 50, 60 to 40, 75 to 25 or etc.

i) Type and sum of seed should be determined and cadgmgeooth

parties before the cultivation’s job is started.

1.5 Form ofal-Muzara’ahContract.

According to Abu Yusuf and Muhammad of Hanafi sahthe contract oél-

Muzara’ahhas four types or forms, namely three forms afigl and one form is not

valid as beloW”:

“% |bn Taymiyyahop.cit, Vol.30, p.112.
" Al-Kasani. op.cit, Vol.6, pp.179-181; Ibn Abidinop.cit, Vol.6, pp.280-283; Charles Hamilton.
op.cit, p.580.



ii)

Land and seed are provided by one party, wherdasuja tools are
provided by another party. This form af-Muzara’ah contract is
lawful because this form of contract satisfies stetus of landlord and

seed provider as an employer and cultivator asedl lierson.

Land is provided by one party, whereas tools, saed work by
another party. This form of contract is also lawdirice it satisfies the
status of cultivator as a person who will receiiremuneration based

on the crop produce.

Land, tools and seed are provided by one party,redsejob is
provided by the other party. This form of contrectlso lawful since
the status for landlord here is as an employerhasdemuneration is

based upon the crop produce.

Land and tools are provided by one party, wherebsand seed are
provided by another party. This form of contract regarded as
unlawful. If the contract stipulates that the tooisst be provided by
the landlord so, this contract will nullify sinceeating tools for the

portion of land.



1.6 Termination o&l-Muzara’ahContract.

The contract o&l-Muzara’ahmay be terminated either by the completion of

the project or it may be terminated before the detign of the project as below:

1) The Expiry of Period.

Contract ofal-Muzara’ahwill be terminated when the period of the contract
ended. The ending of the contract happens whethallcrop produce be divided

corresponds with the agreement and the agreedtizmrsiby both partiéé.

In the case when the period of the contract ermedhe aim of the project
still unattained (the tree still green and bearsfnudt), the period of the contract
should be prolonged until the tree bears fruit apd. This attempt tries to celebrate

and satisfy both parties in the contract as mudhas bé®.

However, the cultivator should be imposed by thgnpent of land rental
derived from the crop produce of the project, and calculated from the expiry date
of the contract until the project produces cropvétheless, all costs of plantation,
taking care of and renting of the tree after thetiaxt ends is being responsibility of
both parties, based on agreed ratio. The reaghatishe expiry of the contract not by
itself will terminate the joint obligation of botbarties since the contract is considered

as a sharing property contract

8 Al-Kasani.op.cit, Vol.6, p.184; Ibn Abidinop.cit, Vol.6, p.282; ‘Abd al-Rahman al-Jazidp.cit,
Vol.3, p.11; Charles Hamiltomp.cit, p.582.

“9|bid.; Charles Hamiltonop.cit, p.583.
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i) One of the Parties in the Contract Has Deceased

The contract o&l-Muzara’ahwill be terminated when one of the parties in the
contract was dead even though the cultivation jab heen started or not, or the
project has borne fruit or At In the case when the dead person was the landtatd
the project is not yet producing anything thus, ¢hkiivator or his heir still obliged to
carry on with the job they has agreed. This is beeahe contract has placed the
responsibility upon the cultivator to complete Histy from the beginning until the

end of the contratt

The contract ofal-Muzara’ah will be continued despite the fact that one of
them was dead is based on the juristic preferenoeept. The tree that has been
grown should be allowed to be grown since the emntis not yet accomplished and

the cultivator is not obliged in this manner to fagthe renting of the land

Yet, if the owner of the land dies, when the crags hppeared, the contract is
dissolved at the end of that year. In the case veheran give away a piece of land to
another person for a term of three years and irfitbeyear, the crop has begun to

grow but still unfit for reaping, the man die, ttaad in this case remains in the hand

®! This view has been given by jurists from Hanafil afianbali schools. Nonetheless, according to
Shafi'i and Maliki schools, the contract al-Muzara’ahwill not terminate by the dead of one person
in the contract. See al-Kasanop.cit, Vol.6, p.184; Ibn Abidinop.cit, Vol.6, p.282; Ibn Qudamah.
op.cit, Vol.5, p.568; Charles Hamiltoop.cit, p.582.
2 Al-Kasani. op.cit, Vol.6, p.184; Ibn Abidinop.cit, Vol.6, p.282; Ibn Qudamatuop.cit, Vol.5,
Ee{568; Charles Hamiltorop.cit, p.582;The Mejelle. op.cit Article: 1440, p.238.

Ibid.



of the cultivator until the crop be fitted for reag, and the produce is then divided

according to the conditions of the compact

This contract ofal-Muzara’ahis dissolved with respect to the remaining two
years of the term since the analogy would suggedtitt will not continue even for the
first year as the duration of the compact depemd¢ghe duration of the parties. It is
continued throughout the first year in order tospree the rights of both parties
because if it were to discontinue, the cultivatauwd sustain harm. With regards to
the second and third years of discontinuity indbetract, no harm is sustained by the
cultivator and accordingly, the compact is dissdl¥er these years, parallel with the

analogy”.

When the owner of the land dies after the cultivai@ms ploughed the land and
dug rivulets for watering it, previous to the crappearing, the compact is dissolved
since in such case the dissolution of it is notinmojus to the cultivator's property.
Conversely, if the owner of the land dies afterd¢hesp has begun to grow and appears
like grass, in this case the contract is not dissblas the cultivator would then be
injured in his property by the dissolution of ih this regards, the cultivator is not
entitled to any thing for his labor because the olka person’s service cannot be
appreciated when the contract becomes null, whettebgstimation of the service no

longer remain¥.

iii) Termination by Proof.

>* Charles Hamiltonop.cit, p.582.
55 (th;
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*® Ipid.



In the case when there is an annulment of the acnlefore the project even
started hence, the contract will be terminatedama from Hanafi school view that
the availability of one party to provide seed donesmean that he will be participated
in the joint project’. According to Maliki’s jurists, the contract el-Muzara’ah is
not binding unless the relevant jobs have beenestal herefore, contract that is not

yet been started can be canceffed

Yet, ‘ulama from Hanafi school ofigh pointed out that the contract that is
being run could be cancelled by the existence obfpeither from the cultivator side

or from the landloref. Among those proofs that can be accepted ardlas/5™

i) The landlord is incurred huge amount of debt rgbg he must sell the land
in order to settle his debt without having otheunrses of income. In this respect, the
landlord is permitted to sell his land and thencehrthe contract with this reasonable
proof. Otherwise, if this contract is allowed to dmntinued, it may bring harm to the
landlord. The method of canceling the contractyisélling the land and afterwards

cancels the contratt

The best way for the annulment of this contradtafore the project is started,
or after the tree bears fruit, or when the harmgspieriod is due. If the tree still green
and bears no fruit or the harvesting period id stit due, this contract cannot be
cancelled and the land cannot be sold. In othedsyahe annulment is only possible

to be done after the crop reach at maturity ang firown. The reason is that the sale

" ‘Abd al-Rahman al-Jazirbp.cit, Vol.3, p.11.

%8 |bid. p.15.

9 |bid. p.12.

€0 Al-Kasani.op.cit, Vol.6, p.183; Ibn Abidinop.cit, Vol.6, p.284.
®1 Charles Hamiltonop.cit, p.583.



of land will terminate cultivator’'s entitlement amioe expecting time until the period
of harvesting is an entitlement of the creditorughthe deferment of the sale is for

fulfilling both parties’ intere$t.

Furthermore, scholars from Hanafi school addedhi® matter that in order to
avoid the cultivator from incurring any further $&s by the selling of the land, there
are two situations that should be considered bl patties in the contract. Firstly, if
the annulment is done after the land has beenetdeand cultivated thus, the
cultivator is not entitled to get anything as alaepment for it since all jobs done are
not meant anything for the landlord. The contractonly significant when the

partnership gives something in return that candpeeted from the produle

Secondly, if the project has been started in tHeviaay, the landlord should
not sell his land until the harvesting period idin this case, sale of land means
canceling of cultivator’'s entitlement whereby itpgeferable to be adjourned because
of the deferment of debt is more lighten in termst® danger than cancellation of

entitlement”.

i) The cultivator has specific proof such as blwess that may hinder him
from continuing the project or he is forced to ¢waad for some unavoidable reasons
or he has to find another job for his survival. Btirthese reasons, the annulment of
the contract is permissible without any interfeesihy the court and in the absent of

both parties consent.

52 1bid.
53 bid.
54 bid.



2. Application in 1slamic Banking.

For the time being, there is no application of thatract ofal-Muzara’ahin
Islamic Banking for financing agro project. Exampiethe modus operandi f@il-
Muzara’ah contract is showed in Figure 1 below. Nonetheldbgs figure has
excluded the participation of the Islamic Bankscsirthe bank usually will not
manage the land provided by the land provider lbexdhey have no expertise in

managing them and they are more incline in manac@s term.

If they are going to participate in the contractabiMuzara’ah the Islamic
banks need to find out third party, who are capableurchasing and storing the fruits
or produces before any profit can be distributedaoh party in the contract. Now that
the difficulty to find the suitable party who arellimg and promise to buy all the
produces before they existed make this contractprettically to be applied in the

modern Islamic banking arrangement at least fotithe bein§>.

The contract ofal-Muzara’ah can only be applied in the modern Islamic
banking facility if there is a suitable third pamsho willing to jointly participate in
the contract or else the contractabiMuzara’ahcan be applied in parallel with other

type of contract inmu’amalatsuch as contract &ay’ al-Salam®.

% Interviewed with Associate Professor Datin Dr.Zahi Binti Ismail on 28 March 2009 at 10.10 a.m.
to 10.45 a.m. at her office in Gombak. Her experissin the field ofigh andusulas well as in Islamic
transactions. She is also a Shariah Advisor fooA&pnk since 2005.
66 [1;
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Figurel

M odus Oper andi of al-MuzEraNah Financing

Land Provider

1. Agree on Profit L&saring Ratio (40:60),
l.e. 40% land paeti and 60% entrepreneur

based on grossiprof

40%

Entrepreneur

2. Project is managefl
by the entrepreneyr

3. Profit is shared

100%

Inseaof financial loss

60%

Source: Based on self interpretation on seveghlliteratures such as Mustafa al-
Khinret.al 1992.al-Figh Manhaji ‘ala Madhhab al-Imam al-Shafi'i.
Damshiq: Dar al-Qalam, Vol.3, pp.33-86Kasani. 1974Bada’i’ al-
Sana’i’Beirut: Dar al-Kitab al-‘Arabi, Vol.6, p.175; Ib@Qudamah. 1972.

Al-Mughni.Beirut: Dar al-Kitab al-‘Arabi, Vol.5, p.581; “laimic Modes
of Financinghttp://www.islamic-financing.org/30" November 2008.




For instance, Agro Bank, where the establishmémhie bank is to stimulate
and promote the development of agriculture sectorMalaysia, this bank has
provided two types of funds for financing agro pais namely commercial funds,
where the source of fund comes from the depostibtise bank and secondly, special
funds established by Malaysia government that canrdgarded as an added
incentives to promote expansion activities as aeglinvestments in agriculture sector.

Examples of these funds are Agro Cash-i and FunBdod respectivefy.

All these funds are utilizeshari’ah contract oBay’ Bithaman Ajil(BBA) and
Bay’ al-lnnah The validity of BBA andBay’ al-Innah contract is obvious since it
uses the sale concept as mentioned infidfe mu’amalat Through this kind of
contract, the customer will not borrowing any momyn the bank, instead the bank
will buy the desired asset by the customer andhbidek will sell it back to the
customer at mark-up sales price. The relationskEpvéen customer and bank is
similar to the relationship between buyer and sefiedhe sale contract and not as in
loan contract, whereby the connection is betweemolb@r and lender as being

practiced by the conventional b&hk

®7 Interviews carried out with Agro Bank officers: laihTuan Ali, Executive 1, Islamic Banking,
Special Projects Department, Agro Bank Head Offiagala Lumpur on 14 January 2009 at 3.15 p.m.
to 4.00 p.m; Siti Norngaisah Binti Aziz, Executi¥&, Financing Department, Agro Bank, Shah Alam
Branch on 19 February 2009 at 4.00 p.m. to 4.35 p.m.; Suhaiimi¥acob, Executive 2, Financing
Department, Agro Bank, Kota Bharu Branch offf December 2008 at 11.15 a.m. to 11.50 aAgrp
Bank Pamphlet 2008. “Financing Facilities”; Agro Bankhttp://www.agrobank.com.my 15"
December 2008.

% Mustafa al-Khinnet.al. op.cit, Vol.3, pp.37-38; Mohammad Hashim Kamali. 2008amic
Commercial Law: An Analysis of Futures and OptidAstaling Jaya: limiah Publishers, pp.132-133;
Norazlina Abd. Wahab. 2005. “Al-Bay’ Bithaman AjiBuatu Alternatif Kepada Pinjaman Berasaskan
Riba”, in Abdullah Alwi Hj. Hassaret.al. (eds.),Teori dan Aplikasi Kontemporari Sistem Ekonomi
Islam di MalaysiaKuala Lumpur: Utusan Publications & DistributordnS Bhd., pp.90-91.




Conclusion.

Although the contract adl-Muzara’ahcannot fully be utilized for the purpose
of financing agro projects, but the advantageshef tontract can be used by the
Shari’ahscholars and Islamic banks in order to find oetrtiost accurate method that
can be used to finance and assist agro entreprentutheir projects that eventually
bring a lot of other benefits not only for thems=ybut also to the Muslionmmahas
a whole. The combination of different contractsrin’amalatis seemed to be a good
method for implementing the contract af-Muzara’ah for financing agriculture
sector that finally will benefit all parties, enpreneur and Islamic banks, and the
most important thing is the suitability of the argament with theshari’ah

requirements and rules.
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